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Preface 

Who Owns the Body?  

This study is one of the very few studies that 

independently explores the issue of a husband coercing his 

wife into copulation, or what is known in modern literature 

as marital rape.  

Wate’ (Arabic for copulation) means stepping on or 

setting feet on the floor. In terms of Islamic jurisprudence, 

wate’ means coitus but the word itself entails the assumption 

that it usually involves the man getting on top of the 

woman.
(1)

 Although spouses’ enjoyment of each other is one 

of the main objectives (maqasid) of marriage, men 

sometimes humiliate women on purpose, belittle them or 

push them to leave marriage by khulʻ divorce
(2)

 by forcing 

her into sex; which would constitute a crime of rape (having 

                                                 

(1) For more on this, see: Al-Maany Dictionary  

 https://www.almaany.com/ar/dict/ar-ar/وطء/  

(2) khulʻ  in Islamic shariʻa is the separation of husband and wife by 

uttering specific words on the condition that the man is 

compensated.  

 (Khulʻ divorce is a no-fault divorce upon the request of the wife - 

the translator) 

https://www.almaany.com/ar/dict/ar-ar/وطء/
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sex with a woman without her consent) if it was done by a 

man to a woman who is not his wife, or a crime of sexual 

assault (hatk ʻard) (i.e. an act the purpose of which is to 

breach the modesty of the victim against her consent. It may 

be committed to any woman including the wife.) Although 

the relationship between the two spouses according to the 

contract of marriage is based on mutual consent, there are 

some uncertainties when it comes to the sexual relationship. 

The matter may be formulated in the following questions: 

Does a husband have the right to have sex with his wife by 

force if she refused it for psychological or other reasons or 

for merely lacking sexual desire at the time he wants her? If 

a husband sleeps with his wife by force, does this constitute 

a crime of rape? Does matrimony allow the man to have sex 

by force with his wife if she refrained from having sex with 

him, or the only thing he can do is to divorce her for being 

nashiz (recalcitrant) but he may not force her?  

Although not all the people of Arab states -at least those in 

this study- are Muslim, we have to admit that Islamic shariʻa 

has affected laws in the Arab world in a way or another. 

Provisions of Islamic shariʻa are strict when it comes to the 

crime of adultery
(1)

 and the crime of rape in general.  

                                                 

(1) Adultery is sexual intercourse with a woman without a lawful 

contract of marriage.  
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Schools of Islamic jurisprudence generally define the 

crime of adultery as any illegitimate sexual contact agreed 

upon between an adult man and an adult woman who is not 

his lawful wife. On the other hand, rape (adultery by force) 

is defined by early Muslim scholars as a forcible form of 

rape, i.e. it is an illegitimate sexual contact by coercion. 

Islamic jurisprudence considers that rape only takes place -in 

the technical sense- if the penis, or part thereof, penetrates 

the vagina. Otherwise, it is not considered rape. Moreover, 

Muslim jurists don’t consider marital rape (sexual 

intercourse not consented by the wife) as illegitimate act in 

Islamic shariʻa. Some consider it abhorred (makrūh), and 

others consider it inconsistent with man’s dignity, as it is 

viewed as falling within the scope of man’s exercising of his 

legitimate rights. So, committing it does not entail the 

imposition of any penalty.  

According to Islamic shariʻa, every form of adultery has 

a different penalty. When illegitimate intercourse is done 

with the consent of the woman both parties are punished. But 

when the act is a forcible aggression committed against the 

will of the woman, the man is to be punished alone; and in 

this case most jurists agree that the man has to pay dowry 

(sadaq) to the woman. “Imam Malek ibn Anas said: Anyone 

who had sex with an insane or a sleeping unconscious 

woman has to pay her the dowry, in addition to being 
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subjected to the punishment (ḩadd). The reason is that in 

both cases, the man raped something that he has no right 

thereto. So, the ḩadd is the punishment for the man and the 

dowry is the compensation for the woman.” So, jurists 

considered that rape is a crime that may only be committed 

by a man. According to different legal opinions, it may be 

defined as “a man forcing a woman into illegitimate sex 

without her consent and will.” Some scholars believed that if 

the raped woman was kidnapped from her house or 

anywhere else then raped under the threat of a weapon, such 

action deserves a higher punishment which is the ḩadd for 

unlawful warfare or (ḩiraba).  

But with the progress of Islamic jurisprudence as a result 

of the development of surrounding conditions, some attempts 

started to take place to discuss if we may consider that a 

husband’s having sex with his wife without her consent is 

committing a form of rape; or it is enough to consider it a 

harm against the wife that enables her to seek divorce and 

retain all her rights.  

This Study is even more important because as it reviewed 

laws in four Arab countries (Lebanon, Jordan, Tunisia and 

Morocco), in addition to Egypt. It revealed that the laws of 

all these countries didn’t tackle the matter of a husband 

forcing his wife into sex. All these countries -including 
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Egypt- criminalize rape, sexual assault and harassment as 

well. They also punish those who are in charge of 

supervision or upbringing if they sexually assault those 

under their supervision or upbringing. However, they didn’t 

tackle the case we are studying here, which is a husband 

forcing his wife to have sex with him, or at least laws of 

these countries didn’t tackle this case in an explicit manner. 

Moreover, two of these Arab countries (Jordan and Lebanon) 

don’t consider it a crime in the first place.  

However, this situation is not confined to Arab countries. 

In Canada for example, until 1983 (just 40 years ago) the 

common conception of the crime of rape was that it merely 

happens when a man has sex with a woman “who is not his 

wife”. This was stipulated by the laws of different states in 

Canada considering it impossible for a man to rape his own 

wife.
(1)

 Sexual intercourse in the context of marriage was 

viewed as a right between the husband and the wife. So, 

there was no need for the consent of the wife. Moreover, 

there was widespread conviction for many years that when a 

woman entered a marriage with a man she already gave her 

                                                 

(1) For more details about the stance of Canada and the improvements 

it made on their laws, see: 

 https://oncanadaproject.ca/blog/marital-violence  

 https://www.canada.ca/en/women-gender-equality/gender-based-

violence/intimate-partner-violence.html#fn  

https://oncanadaproject.ca/blog/marital-violence
https://www.canada.ca/en/women-gender-equality/gender-based-violence/intimate-partner-violence.html#fn12
https://www.canada.ca/en/women-gender-equality/gender-based-violence/intimate-partner-violence.html#fn12
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consent to have sex with him throughout their marriage. It 

was thought that this consent is irrevocable, i.e. that she 

can’t back off from it later. There was also a common view 

that when a woman gets married, her rights become rights 

for her husband. According to this opinion, a man may not 

rape his wife just like as he may not rape himself. In 

addition, several cultures viewed the married woman as a 

property of her husband. So, laws against rape were enacted 

to protect the interests of men in such property rather than 

the right of women to be free from sexual violence or 

unconsented sexual contact.
(1)

  

                                                 

(1) What is the Difference Between Sexual Assault and Rape? 

 https://lakinafolabilaw.com 

 Another interesting note about the offence of rape was that it only 

talked about a man having intercourse with “a woman who is not 

his wife”. State laws were written so that it was not possible for a 

man to rape his wife. Spousal rape was not considered possible. 

Sexual intercourse within marriage was thought of as a right 

between a husband and wife, and no consent was thought 

necessary. There was a widespread belief for many years that by 

entering into a marriage with a man, a woman had given her 

consent to have sexual intercourse with him for the entire time 

they were married. This consent was also thought to be 

irrevocable, meaning she could not take it back at a later time. 

There was also a common view that when a woman married, her 

rights became her husband’s rights. Under that view, the man 

could not rape his wife just as he could not rape himself. = 

https://lakinafolabilaw.com/
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In fact, the way rape is perceived in Arab societies -as 

well as in some European, Asian and African societies- is 

related to protection of men and how they perceive 

themselves and perceive women related to them rather than 

being related to the freedom of women to choose their sexual 

partners. The wife of a man is part of his sanctity. Man’s 

sanctity (haram) according to the Arabic Language Complex 

is what he protects and fights for. Sanctity includes 

homeland, wife, sister, mother and other women in the 

family.
(1)

 Because they are part of man’s sanctity, assault on 

them is an assault on man himself. So, many societies were 

motivated to criminalize rape by a man to a strange woman 

(or committing adulty to her even if she agreed) because this 

is an assault on the right of another man.  

                                                 

= In addition to this, many cultures saw a married woman as her 

husband’s property. So laws against rape were created to protect 

the man’s property interests, not to protect the woman’s right to be 

free from sexual violence or unwanted sexual contact. 

 https://lakinafolabilaw.com/difference-between-sexual-assault-

and-rape-lakin-afolabi-

law/#:~:text=Because%20rape%20was%20defined%20as,be%20c

harged%20with%20sexual%20assault.* 

(1) In Islamic jurisprudence, as well as in several other cultures, a 

woman is considered owned by her husband. The prophet (peace 

be upon him) said that marriage is like captivity, so everyone has 

to be careful where he leaves his daughter. (mentioned by Al-

Bayhaqi in Al-Sunan Al-Kubra (83/7).  

https://lakinafolabilaw.com/difference-between-sexual-assault-and-rape-lakin-afolabi-law/#:~:text=Because%20rape%20was%20defined%20as,be%20charged%20with%20sexual%20assault.*
https://lakinafolabilaw.com/difference-between-sexual-assault-and-rape-lakin-afolabi-law/#:~:text=Because%20rape%20was%20defined%20as,be%20charged%20with%20sexual%20assault.*
https://lakinafolabilaw.com/difference-between-sexual-assault-and-rape-lakin-afolabi-law/#:~:text=Because%20rape%20was%20defined%20as,be%20charged%20with%20sexual%20assault.*
https://lakinafolabilaw.com/difference-between-sexual-assault-and-rape-lakin-afolabi-law/#:~:text=Because%20rape%20was%20defined%20as,be%20charged%20with%20sexual%20assault.*
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In 2012, and as a result of changing time and traditions 

and of efforts of human rights groups, The American Federal 

Bureau of Investigations issued a revised definition of rape 

as “penetration, no matter how slight, of the vagina or anus 

with any body part or object, or oral penetration by a sex 

organ of another person, without the consent of the victim.” 

This definition does not refer to the use of force or the type 

of relationship between the victim and the perpetrator, but it 

clearly refers to the fact that the sexual act should not take 

place except when the person makes a clear and informed 

consent thereto.
(1)

 The most important thing about this 

definition is that “perpetrators can’t defend against charges 

of rape by claiming they were drunk themselves or by saying 

they are married to the victim.”
(2)

 

                                                 

(1) Informed consent is awareness of the person that what is going on 

is a process of sexual contact or signals for its beginning; and 

being willing to do it in the sense that she does not resist it, does 

not refuse it or is not be deceived into it. Anyone who deceives a 

woman that he is a doctor for example who does a medical 

examination so she agrees to it before she discovers that it is not, 

her consent doesn’t count. Likewise, if the victim is in a state of 

drunkenness, she is deprived of free will and her thinking is 

confused and so she may not give informed consent.  

(2) What’s the difference between sexual abuse, sexual assault, 

sexual harassment and rape? 

 https://theconversation.com/africa 

 In 2012, the FBI issued a revised definition of rape as   = 

https://theconversation.com/africa
https://www.justice.gov/archives/opa/blog/updated-definition-rape
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We think that Arab societies need to redefine the crime  

of rape in order to include the wife as well as others. 

Changing traditions and morals of people made some men 

use their physical strength and try to humiliate their wives 

                                                 

=  “penetration, no matter how slight, of the vagina or anus with any 

body part or object, or oral penetration by a sex organ of another 

person, without the consent of the victim.” The revised law is 

gender neutral, meaning that anyone can be a victim.  

 When carefully examined, the FBI definition does not look like 

most people’s idea of rape – typically perpetrated by a stranger 

through force. The FBI definition says nothing about the 

relationship between the victim and the perpetrator and it says 

nothing about force. It does, however, say something about 

consent, or rather, the lack of it. Think about consent as your 

ability to make a decision about what happens to your body. 

 A perpetrator can compel a victim into a penetrative sex act in 

multiple ways. A perpetrator can ignore verbal resistance – like 

saying “no,” “stop” or “I don’t want to” – or overpower physical 

resistance by holding a person down so they cannot move. A 

person can penetrate a victim who is incapable of giving consent 

because he or she is drunk, unconscious, asleep, or mentally or 

physically incapacitated; or can threaten or use physical force or a 

weapon against a person. Essentially, these methods either ignore 

or remove the person’s ability to make an autonomous decision 

about what happens to their body. State laws vary in how they 

define removing or ignoring consent. 

 Perpetrators can’t defend against charges of rape by claiming they 

were drunk themselves or by saying they are married to the victim. 

 https://theconversation.com/whats-the-difference-between-sexual-

abuse-sexual-assault-sexual-harassment-and-rape-88218 

http://bit.ly/2E6EZ3D
https://theconversation.com/whats-the-difference-between-sexual-abuse-sexual-assault-sexual-harassment-and-rape-88218
https://theconversation.com/whats-the-difference-between-sexual-abuse-sexual-assault-sexual-harassment-and-rape-88218
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for financial or emotional reasons. So, this calls for 

criminalizing the use of sex in an inhuman manner to 

degrade the dignity of the other person and the way they 

view themselves. In fact, the sound interpretation of the 

marriage contract in Islam and traditions followed now 

won’t be an obstacle to the discussion of this issue and 

efforts exerted to criminalize marital rape or sexual assault 

by a man against his wife.  

One of the main objectives of the National Strategy for 

Human Rights is to enact a comprehensive law to protect 

women from violence. This includes amendment of 

discriminatory articles in the Penal Code and the Criminal 

Procedure Code and criminalization of all forms of violence 

against women.  

In order to achieve the objectives of the committees of 

the National Dialogue which were formed by its board of 

trustees, especially the Human Rights and Public Freedoms 

Committee and the Family Coherence Committee, 

discussing the issue of violence against women and reaching 

adequate legislative amendments are main targets.  

The main objective of this study is to develop Egyptian 

penal legislation in a way that allows for the inclusion of 

marital rape or “forced copulation and acts of similar nature” 

after reviewing the Egyptian Penal Code and the Personal 
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Status Law in comparison to their counterparts in Jordan, 

Lebanon, Tunisia and Morocco.   

Violence against women is generally understood as a 

form of discrimination and violation of the human rights of 

women. Article one of the Convention on the Elimination of 

All Forms of Discrimination against Women (CEDAW) 

defines “discrimination against women” as “any distinction, 

exclusion or restriction made on the basis of sex which has 

the effect or purpose of impairing or nullifying the 

recognition, enjoyment or exercise by women, irrespective 

of their marital status, on a basis of equality of men and 

women, of human rights and fundamental freedoms in the 

political, economic, social, cultural, civil or any other field.”  

In CEDAW Committee’s General Recommendation no. 

19, gender-based violence is defined as “violence that is 

directed against a woman because she is a woman or that 

affects women disproportionately” constituting a violation of 

her human rights. The UN 1993 Declaration on the 

Elimination of Violence against Women defines it as “any 

act of gender-based violence that results in, or is likely to 

result in physical, sexual or psychological harm or suffering 

to women including threats of such acts, coercion or 

arbitrary deprivation of liberty whether occurring in public 
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or private life.”

(1)
  

According to the provisions of article 93 of the 

                                                 

(1) UN General Assembly Resolution no. 48/104 of 20 December 

1993  

 https://www.un.org/en/genocideprevention/documents/atrocity-

crimes/Doc.21_declaration%20elimination%20vaw.pdf 

 The Declaration specifically includes a large group of acts and 

circumstances in this definition:  

*  Physical, sexual and psychological violence occurring in the 

family, including battering, sexual abuse of female children in the 

household, dowry-related violence, marital rape, female genital 

mutilation and other traditional practices harmful to women, non-

spousal violence and violence related to exploitation 

*  Physical, sexual and psychological violence occurring within the 

general community, including rape, sexual abuse, sexual 

harassment and intimidation at work, in educational institutions 

and elsewhere, trafficking in women and forced prostitution 

*  Physical, sexual and psychological violence perpetrated or 

condoned by the State, wherever it occurs. 

 The Committee on the Elimination of All Forms of Discrimination 

against Women recommends member states to do the following:  

*  Making sure that laws against domestic violence, abuse, rape and 

sexual assault and other forms of gender-based violence provide 

adequate protection for all women and protect their safety and 

dignity.  

*  Taking all legal and other measures necessary to provide effective 

protection to women against gender-based violence including 

effective legal measures like criminal punishments,  civil 

remedies, reparations etc.  

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.21_declaration%20elimination%20vaw.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.21_declaration%20elimination%20vaw.pdf
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Constitution of Egypt, the “State is committed to the 

agreements, covenants, and international instruments of 

human rights that were ratified by Egypt. They have the 

force of law after publication in accordance with the 

prescribed conditions.” So, abiding by international 

instruments and treaties became obligatory especially in 

human rights issues.  

The core point in the issue of forced copulation, or 

marital rape, lies in the question of who owns the body and 

has the right to decide about it? Is it the husband who may 

use it within the limits religiously and socially accepted 

without taking the desires of the woman into consideration? 

Or doesn’t a woman lose her right in her own body after 

marriage? Does marriage mean that a woman forfeits her 

right in her body to her husband who does not have to take 

into consideration her feelings and desires within the limits 

of shariʻa, law and dominant social norms?  

In order to answer this question, the study discussed a 

number of basic questions:  

1)  Does the country’s Constitution stipulate the principle of 

gender equality?  

2) Is there a special legislation that tackles sexual violence, 

especially rape?  
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3) What is the form of this legislation? Is it a civil law or a 

criminal law or a combination of both?  

4) How does law criminalize sexual violence, especially 

rape?  

5) How does the law tackle marital rape? If it is not 

specifically tackled, why was it excluded? Is there a way 

through which provisions in existing laws or court 

decisions may be used to punish marital rape?  

6) Does the law facilitate victim’s access to justice?  

In 1890, Princess Nazli Faḑel started her efforts to 

liberate women by organizing the first literary salon in the 

Middle East that was frequented by Saad Zaghloul, Sheikh 

Mohamed Abdo, Qassem Amin and others who played 

important roles in the liberation of Egyptian women from 

slavery imposed on them in the name of religion, social 

traditions or both. Then, the first true call to take off the 

hijab as a form of women liberation came in Morqos 

Fahmy’s book Women in the Orient (Al-Maraa fi Al-Sharq) 

in 1894 in which he called upon women to free themselves 

from hijab and be equal to men. Around ten years later, in 

1899, Qassem Amin issued his important book Women 

Liberation.
(1)

 Qassem Amin didn’t only call for the removal 

                                                 

(1) Qassem Amin, Women Liberation, Cairo, Al-Taraqi Library, 

1899. (in Arabic) 
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of hijab, but also for a comprehensive program for national 

progress and reform that includes the liberation of women by 

getting rid of the burqa and women revealing their faces so 

that they are not isolated from society and become capable of 

participation so that the country can rise and progress.
(1)

 

Then, the magazine of Al-Sofoor (unveiling) was issued in 

1915 and it directly called on women to take off the hijab.
(2)

 

Then, the call for getting rid of the hijab became a form of 

resistance to colonizers. On the 20
th 

of March 1919, Mrs. 

Saffeya Zaghloul led a women’s revolution to demand 

independence. At that time, the leader of occupation forces 

treated her with violence and warned her that being a woman 

is the only thing that prevents him from shooting her. So, she 

took off her burqa to prove to the occupier that they are just 

like Egypt’s men and there is no difference between them.
(3)

 

In 1921, Hoda Shaʻraawi
(4)

 and Saiza Nabarawi
(5)

 removed 
                                                 

(1) Morqos Fahmy, Women in the Orient, Cairo, Al-Taalif for 

Printing and Publishing, 1984. (in Arabic) 

(2) The first issue of this magazine was issued in 1915. It continued to 

be issued every week until 1922 and reached approximately 302 

issues. It was founded by Abdel-Hamied Hamdy, Mostafa Abdel-

Razeq, Mansour Fahmy, Taha Hussein and Mohamed Hussein 

Heikal.  

(3) The wife of national liberation leader Saad Zaghlooul and one of 

the pioneers of Egypt’s feminist movement.  

(4) She belonged to the first generation of feminist activists, and she 

was the first one to call for women’s rights in Egypt.  

(5) She was a friend of Hoda Shaʻraawi and one of the pioneers of 
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the burqa in front of the masses when they were receiving 

Saad Zaghloul upon his return from exile.  

Then came the most important battle fought by Egyptian 

women in order to attain the right to vote and political 

participation equally with men. In February 1951, Doria 

Shafik led a huge demonstration in which 1500 women took 

part to the House of Representatives to demand political 

rights of women and women’s rights from inside the House, 

especially the right to take part in national and political 

struggle and reform of personal status laws. Members of the 

House went out to receive Doria Shafik and the women’s 

delegation. This was widely considered a historic moment 

for the women’s movement which continued from one battle 

to the other, including the fight for khulʻ law, the fight 

against FGM, the fight for equality in public posts, the fight 

for the appointment of women in the judiciary, etc. So, 

Egyptian women proved capable of affecting change and that 

their just causes receive support and care from many men. 

This short study is one of the efforts to support women’s 

rights to be free and their right to own their body.  

After this preface, the Study will start with the summary 

and recommendations. Then, it has five main chapters, in 

addition to an annex including main references used therein.  

                                                 

feminist movement in Egypt.  



 
Having Sex with the Wife without her 

Consent 

23 
 

Chapter One  

This chapter tackles the problem of domestic violence as 

a global problem and efforts to fight it, as well as the extent 

to which efforts to fight it are successful in different 

countries of the world, with an emphasis on sexual violence 

against women by their husbands (which is called “marital 

rape”). 

Chapter Two 

It tackles legislation and court decisions in four Arab 

countries to fight sexual violence against women. These 

countries are Lebanon, Jordan, Tunisia and Morocco with a 

special focus on whether marital rape is criminalized in these 

countries or not. It tackles how laws in these countries dealt 

with this matter. It also presents some international 

experiences in fighting violence against women with an 

emphasis on sexual violence.  

Chapter Three  

It tackles how Islamic shariʻa, as a main source of 

legislation in Egypt, views the issue of a husband forcing his 

wife to have sex and different opinions about it in different 

jurisprudential schools. It includes an introduction about the 

marriage contract in Islam and the view of the Constitutional 
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Court regarding the application of article two of the 

Constitution of Egypt which stipulates that Islamic shariʻa is 

the principal source of legislation.  

Chapter Four  

It discusses violence against women in Egypt, with a 

special focus on domestic violence and on sexual violence in 

particular. This chapter also discusses international treaties 

joined by Egypt, which became part of national legislation 

according to the Constitution, as well as constitutional 

provisions that speak of equality, women’s rights and other 

relevant provisions. Then it tackles the problem and efforts 

of non-governmental organizations and the National Council 

for Women.  

Chapter Five  

It discusses the provisions of the Penal Code regarding 

the crime of “having sex with a female without her consent” 

and the crime of “sexual assault”; and how the material 

element in the first crime may extend to the wife contrarily 

to the opinion of Egyptian criminal jurisprudence and the 

decisions of the Court of Cassation, taking into consideration 

that the wife may be a victim in the crime of “sexual assault” 

according to the consensus of criminal law authors in Egypt.  
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All this comes in an addition to problems of access to 

justice in crimes of sexual violence in general under current 

law and administrative instructions in this regard.  

We know that it is very delicate to discuss the matters 

tackled in this study. But we also know that renewal (tajdid) 

in Islamic jurisprudence, constitutions or even penal codes 

would not take place if it weren’t for the proposing of new 

ideas for meeting the needs of a strongly developing society.  

We -the research team and I- tried in this study to 

simplify the problem and make language easy and 

understandable even for non-specialists. The cause of 

women in Egypt is not merely a legal one, but it is a more 

sophisticated matter in which laws are linked to social norms 

and wrong interpretations of religion. These are entangled 

issues that should first be understood then deconstructed so 

that we reach our goal. 

At the end of this preface, I would like to thank the 

researchers who worked very hard to produce this study. 

They are (in alphabetical order):  

Ahmed Ragheb (Cassation Lawyer) 

Dalia Zakhary (Appellate Lawyer)  

Hussein Kamel (Legal Researcher)  
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Kareem Ezzat (Appellate Lawyer) 

I hope that their work is the beginning of larger work on 

domestic sexual violence in general, and marital rape in 

particular, in all Arab countries.  

I also thank the Embassy of the United Kingdom in 

Egypt which provided necessary funding for the completion 

of this study.  

And upon Allah is the direction of the right way. And if 

He willed, He could have guided you all. 

 

Principal Researcher 

Negad El-Borai (Cassation Lawyer) 

Cairo 

31 December 2024  
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Summary and Recommendations 

Because of the importance and delicacy of this topic, we 

thought of starting this study -which has more than 140 

pages- with the summary and recommendations made by the 

research team to different concerned bodies. Those who 

want to know more, including details and numbers that were 

not possible to include in this executive summary, may read 

the full text.  

1 - Summary  

The world is changing and it is also still the same. This is 

the important fact that was concluded by this study which 

aimed at discussing a specific category of domestic sexual 

violence which is the husband’s coercing of his wife -

regardless of the method of coercion- to have sex with him 

in Egypt in comparison to four Arab countries (Jordan, 

Lebanon, Tunisia and Morocco).  

Lexically, the Arabic word for coercion (ikrah) comes 

from the root of karah. The noun (Korh) means hardship. 

When someone is mokrah or a woman is mostakraha it 

means she was forced to do something.
(1)

 Contextually, it 

                                                 

(1) Mokhtar Al-Sihah (269/1), Lissan Al-Arab (535/13). 
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was defined by Al-Sarsakhy as a noun for an action that one 

person does to another against his will omitting his consent 

or ruining his choice but competence and agency still exists 

on the part of the coerced person.
(1)

 Some criminal 

jurisprudence defines coercion (ikrah) as exerting pressure 

on the will of another person so that it is shaped according to 

the will of the one conducting this forcing.
(2)

 Other Arab 

jurists and French jurists define it as a force that may not be 

pushed back and may not be expected that forces the person 

to commit a crime and it is considered a reason for not 

establishing liability.
(3)

  

The Study proved that most countries in the international 

community currently consider that husband’s forcing of his 

wife into sex is a form of rape. So, this act falls within the 

general definition of crimes of sexual violence which is 

defined by the World Health Organization as any sexual act, 

an attempt to get a sexual act or any unwanted sexual 

comments of harassment by someone else regardless of his 

relationship with the victim in any place not restricted to 

                                                 

(1) Al-Mabsoot by Al-Sarsakhy (38/24).  

(2) Dr. Maamoun Mohamed Salama, the Penal Code, General Section, 

Third Edition, 1990, p 364. (In Arabic) 

(3) Dr. Mostafa Ibrahim Al-Zalmi, Barriers to Criminal Liability in 

Islamic shariʻa and Arab Penal Legislation, Al-Qobtan Library, 

Baghdad, First Edition, 1998, p 186. (in Arabic)  
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house or work.
(1)

 There are several forms of sexual assault 

including the use of sexual violence ranging from the use of 

physical force to compel someone into sexual acts against 

his or her will, whether the act was completed or not. It also 

includes trying or completing sexual act with someone who 

is not capable of understanding the nature of the act; or 

someone who is unable to refuse to take part or unable to 

communicate that she or he is not willing to have sex 

because of being under the legal consent age or because of 

sickness, disability, effect of alcohol or drugs, or because of 

being subjected to threats or pressure.  

According to the statistics of the World Bank for 2024, 

from among 190 countries included in the survey, 74% 

include sexual violence among forms of violence 

criminalized by law. While only 44% of these countries have 

a particular provision or law that criminalizes marital rape 

without any conditions, most countries include marital rape 

under other forms of domestic violence without designating 

an independent article therefore. The study mentioned that 

the European Court for Human Rights has stated that marital 

rape is torture, and thus it is a crime against humanity. It has 

concluded this stance from two famous decisions that were 

                                                 

(1) Khamael Shaker Al-Gamali, Domestic Violence and its Impact on 

the Build up of the Personality, Baghdad University, the Center of 

Arabian Scientific Revival Heritage. (in Arabic) 
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issued on the 22

nd 
of November 1995. In the reasonings of 

these decisions, it stated that rape is of a decadent nature 

affirming that the idea of “a husband being immune against 

prosecution for rape of his wife was [not] in conformity not 

only with a civilized concept of marriage but also, and above 

all, with the fundamental objectives of the Convention, the 

very essence of which is respect for human dignity and 

human freedom.” 

Amid these positive international changes regarding how 

forcing a wife to have sex with her husband is viewed, the 

Arab region seems very distant from the path in which the 

world is heading.  

Although ten out of 22 Arab countries enacted laws 

relating to combating violence against women (Jordan, UAE, 

Bahrain, KSA, Iraq, Iraqi Kurdistan, Kuwait, Lebanon, 

Morocco and Mauritania). In addition, Palestine, Egypt and 

Yemen are in the process of preparing similar laws. 

However, all these laws provide incomplete protection as 

they exclude wives from legal protection against sexual 

violence committed against them by their own husbands 

except when this violence involves sexual acts that are not 

condoned by religious laws like anal sex. However, if a man 

compels his wife to have sex in the “normal” way against her 

will -even if he uses physical force- Arab laws against 
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violence don’t protect her from it. This applies to the four 

countries that were closely studied (Jordan, Lebanon, 

Tunisia and Morocco) which provide protection to women in 

crimes of rape and sexual assault except for wives forced by 

their husbands to have vaginal sex.  

In order to know the reasons for such distinction, chapter 

three studied in detail how Muslim jurists viewed this topic 

from two perspectives. The first one is that principles of 

Islamic shariʻa are -according to the Constitution of Egypt- 

the principal source of legislation in Egypt, as well as in 

most Arab countries especially in terms of marital relations 

(This may not be based on explicit constitutional provisions, 

but usually based on custom). The other reason is that most 

Arab countries, including those tackled in this Study, were 

affected by Islamic shariʻa, were subjected for long periods 

of time to the Ottoman occupation and many customs and 

traditions followed therein are of Islamic background.  

The Study affirmed that -according to texts driven from 

Islamic shariʻa and Personal Status Law in Egypt and other 

opinions of jurists- marriage contract in Islam is just like all 

other contracts. It is a contract between two parties each of 

them has certain duties and rights. According to Islamic 

shariʻa, rights of the wife over her husband are the alimony 

including housing, clothing, treatment and domestic servant 
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wages (if the husband is one of those whose wives are 

served), in addition to the wage of a wet nurse and a nanny 

according to the husband’s financial capabilities. On the 

other hand, the wife has to serve her husband, to give herself 

to him whenever he wants as long as he does not have sex 

with her except in the normal (vaginal) way, to be a good 

company to him and to comfort him. The dowry and alimony 

is the price of making herself available to him. So, 

jurisprudence does not see it wrong for the man to have sex 

with his wife even with force. A woman who denies herself 

from her husband without legitimate reason is actually 

denying him a right that he paid for in advance. So, she is 

unfair and the husband has nothing to do but to take his right 

even if forcibly as long as he can (of course without causing 

her irreparable damage). The matter here is analogous to a 

husband refraining from spending on his wife. Islamic 

jurisprudence allows a woman to take what she needs from 

her husband’s money even if he does not know without 

deeming this a crime of robbery that deserves the 

punishment (ḩadd) of robbery (which is the cutting off a 

hand).  

On the other hand, Christianity views the marital relation 

as a mutual relation rather than an authoritarian or coercive 

one. Both husband and wife have to give each other their 

sexual rights. No one should sexually deprive the other 
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partner because they belong to each other. What Paul said 

about the wife’s body being a property of the husband and 

the bushand’s body being a property for the wife, in its 

original language, refers to voluntary giving of one’s self 

rather than taking by force (which is rape). Taking by force 

what is not voluntarily given is contradictory to the 

instructions of the Bible regarding love and marriage, which 

means that the husband may not impose himself on his wife 

any time. However, a husband's coercion of his wife to have 

sex with him is not a reason for divorce.  

Although there is a general agreement among Muslim 

jurists that it is not a matter of decent ethics for the husband 

to force his wife into copulation, there is disagreement if this 

may be considered a crime that makes him deserving of 

punishment. Some Muslim jurists believe that a man has the 

right to force his wife into sex even if by force. Others refuse 

this and say that the husband may only suspend the alimony 

of the wife who refrains from having sex with him. The 

study presented the reasoning of those who say that a 

husband may not be punished if he forces his wife to have 

sex with force, and the reasoning of those who say that he 

may be punished. It concluded that a sector of modern 

Islamic jurisprudence views that “the husband who forces his 

wife to coitus should be punished by discretionary 

punishments whether this forced sex led to physical harm to 
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the wife or not, and whether he forced her to have vaginal or 

anal sex. However, punishment varies from one person to the 

other just like all discretionary penalties depending on 

several factors including: whether forced sex was anal or 

vaginal, whether forcing was physical or emotional, whether 

it led to any injuries in the vagina or any other organ or not, 

and whether this was his first time or was repeated several 

times.  

This Study supported this opinion and founded it on 

eights main reasons as follows:  

First: All Muslim jurists agreed that a man’s forcing his 

wife to copulate is an abhorred act and does not belong to 

good morals. As long as it is abhorred and may lead to harm, 

it has to be criminalized.  

Second: All of them agreed that there are ways for men 

to punish their wives if they refrain from sleeping with them 

without proper excuse, including the suspension of 

alimonies, referring the matter to the judge or even divorcing 

them without payment of their alimony for her recalcitrance 

(nushuz). All these are things that a husband may do if he 

wants. If he didn’t and resorted to violence, so he intended to 

humiliate his wife rather than attaining his right.  

Third: Affection and mercy, that are recommended by 
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religion to be among spouses, are not consistent with one of 

spouses forcing the other to do something that is so intimate.  

Fourth: Forcing a woman to copulation is usually 

accompanied with a degree of violence and harm that takes it 

away from the realm of the right to the realm of the crime of 

physical and emotional torture, which is something 

forbidden in religion. So, a man may not torture his wife 

even if it is done as a form of legitimate disciplining that has 

limits and rules determined by the legislator and should not 

be infringed upon.
(1)

 

Fifth: Rulers always enact punishments for crimes that 

have no specific punishments in religion (ḩuddud). So, the 

adoption of discretionary punishment takes place a lot in 

Islamic criminal law.    

Sixth: Time has changed. Ethics are worsening. Many 

men use marital rape in order to inflict physical or 

psychological harm to their wives. Moreover, the widespread 

use of drugs encourages committing these disgraceful acts.  

                                                 

(1) For more on conditions and rules for discipling, see:  

 https://jcia.journals.ekb.eg/article_154188.html 

 See also:  

 https://www.islamweb.net/ar/fatwa/194737/ 
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Seventh: A family may not be sound if a husband 

forcibly sleeps with his wife. Moreover, kids who will grow 

up in this unhealthy environment will definitely be affected 

by it.  

Eighth: Saying that a man may force his wife to have sex 

with him involves inequality between husband and wife 

because usually a woman may not force her husband to have 

sex because it involves a process of erection that a man may 

not be able to have in certain conditions, while the opposite 

is not correct. This might have been the reason why some 

jurists said that the wife may force her husband into sex only 

once in the lifetime, but the husband may force her whenever 

he wants throughout the period of their matrimony.  

Chapter Four of the Study discusses the reality of sexual 

violence against women in Egypt. It explains the provisions 

of the Constitution of Egypt that stipulates equality between 

men and women, and guarantees a special quota for women 

in public posts and the Parliament, and other representative 

assemblies. It also presented some laws that provide 

additional legal protection for women. It also discussed what 

the National Strategy for Human Rights (2021-2026) 

included regarding the necessity of “effective 

implementation of policies to fight violence against women 

by raising awareness”, “utilizing programs to combat all 
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forms of violence against women, and development of 

policies that would create a supportive environment for 

battered women to report perpetrators of violence to benefit 

from protection services.”  

It explained that comparative statistics from 2014 to 2022 

show that sexual veiolence against women is increasing in 

Egypt. The study revealed that popular culture, customs and 

traditions play a significant role when it comes to the 

subjugation of women to forms of violence in general, and 

sexual violence in particular. There is a dominant sexist 

culture that gives men preferential conditions vis-a-vis 

women, including deprivation of inheritance and marrying 

family members in the countryside. It also gives the husband 

the right to beat his wife in order to “correct her behavior.” 

This culture may have led to higher acceptance rates for 

beating of women by their husbands if they do wrong in 

certain matters. On the other side, the lowest rate of sexual 

violence comes in border governorates which are divided 

into two categories. The first category is governorates that 

are dominated by Bedouin culture like Marsa Matrouh, the 

New Valley and some areas in North and South Sinai whose 

culture is predominantly tribal and familial and in which 

violence against the wive is deemed targeted to her family 

and tribe rather than her own person. So, committing 

violence against a woman may take larger dimensions than 
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the relationship between the husband and his wife. The other 

category of these governorates is governorates like the red 

sea and coastal areas of North and South Sinai which were 

affected by interaction with foreign tourists and cultural 

openness, which had a huge impact on the behavior of 

individuals in these areas in terms of exercising or accepting 

the exercise of violence in general and sexual violence in 

particular.  

The study also concluded -after analyzing the numbers it 

included- that economic pressures, worsening living 

conditions and rising prices are some of the main causes for 

violence in general and the different forms of domestic 

violence in particular. So, the higher the wealth rate the less 

suffering in living conditions, and thus the lower violence 

rates. The other reason lies in the fact that in case wealth is 

concentrated in the hands of the husband he can marry 

another woman if his wife denied him her body without 

having to practice sexual violence against her. The opposite 

is correct for less wealthy categories. If wealth is 

concentrated with the wife (especially if the husband is less 

wealthy), it gives her power and influence with which 

probabilities of sexual violence by the husband decreases.  

The study explored the provisions of article 267 of the 

Egyptian Penal Code which stipulates that anyone who has 

sex with a female without her consent may be punished by 
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death sentence or life sentence. The punishment is 

aggravated to death sentence if the victim was less than 18 

years of age, or if the perpetrator was her father or 

grandfather, was one of those who are responsible for her 

upbringing or supervision, was one of those who have an 

authority upon her, or was a servant for her or for the afore-

mentioned people; or in case there are multiple perpetrators 

for the crime.  

It stated that the word “mwaqaʻa” (copulation in Arabic) is 

a noun, the infinitive thereof is waqaʻ
(1)

 and the verb is waqaʻa. 

It has several meanings including having full sex with one’s 

wife.
(2)

 On the other hand, rape “ightisab” in Arabic comes 

from the root “ghasab” which means taking something by 

force and in unjust manner, and from which comes the verb 

“raped” which has several meanings including “committing 

adultery to a woman against her will.”
(3)

  

It posed the question why the legislator called it “had sex 

                                                 

(1) For the definition of mwaqaʻa, please see Al-Maany Dictionary  

 https://www.almaany.com/ar/dict/ar-ar/مواقعة/?  

(2) See the meanings of the verb waqaʻa in Al-Maany Dictionary  

https://www.almaany.com/ar/dict/ar-

ar/ واقععععععععععععععععععععععععع/?#:~:text= و20%مععععععععععععععععععععععععع 20%فاعععععععععععععععععععععععععع  َ َ  ق َ  ع -.)

َ  لاD9%90%20%هD9%90%.,ر  أ  س1, َ  م%20 َ  ح َ  ال َ  ة %20%3A%2D%

20%3A%20س  َ َ  طD9%90%اق . 

(3) See the meaning of ightisab in Al-Maany Dictionary  

 https://www.almaany.com/ar/dict/ar-ar/اغتصاب/? 
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with a female without her consent” rather than “raped a 

female without her consent.” If the purpose of the legislator 

was to exclude the wife from this category, they would have 

used the word “raped” because it means “committing 

adultery to a woman against her will.” However, when the 

legislator uses the phrase “had sex with a female without her 

consent” it means that they didn’t want to exclude the wife 

from the possibility of being a victim in such a crime just 

like other women.  

Thus, it follows that the Egyptian criminal legislator 

since 1937 didn’t exclude the wife from the possibility of 

being a victim of the crime of “having sex without the 

woman’s consent” contrary to all interpretations of jurists 

and judges of the legal provision who excluded the wife 

from victims of this crime. The Study presented several 

decisions of the Court of Cassation and the Supreme 

Constitutional Court and opinions of established and 

prominent Egyptian criminal legal jurists that all of them 

exclude the wife from possible victims of this crime. All of 

them agree that sexual intercourse has to take place pursuant 

to the consent of the woman. However, lack of consent on 

the part of the woman does not make it a crime if the 

perpetrator is her husband because marriage in this case 

makes the act a form of using one's right.
(1) 

The Court of 

                                                 

(1) The Penal Code, Crimes, Special Section, Dr. Ramsis Benham,   = 
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Cassation decided in this respect that as long as marriage in 

Islamic shariʻa is a contract intentionally written to grant the 

man the right to enjoy the woman, its rules entail that the 

woman is to stay in her husband’s house; that she has to 

obey him and to go to his bed whenever he asks her as long 

as she does not have a legitimate excuse; and that the man 

may punish her with legitimate punishment if she didn’t 

answer his request as long as she is clean (ţahra). Otherwise, 

he has the right to punish her and force her by virtue of the 

contract and Islamic shariʻa.
(1)

 

The Study stated that the stance of Egyptian 

jurisprudence and judiciary on this topic was affected by 

                                                 

= Monshat Al-Maaref, p. 943. (in Arabic) 

 See Also:  

 Dr. Fotouh Abdullah Al-Shazli, Explanation of the Penal Code, 

Special Section, Dar Al-Fekr Al-Jamiʻi, Alexandria, 1997, p. 229. 

(in Arabic) 

 Dr. Ramsis Benham, the Penal Code, Special Section, p. 941. (in 

Arabic) 

 Dr. Mahmoud Ḑari Khalil, the Concept of the Crime of Rape, a 

research published in the Maganize of Justice (Majallat Al-

ʻAdala), Ministry of Justice, Issue no. 5, Year Five, Offset 

printing, Baghdad, 1979. (in Arabic)  

(1) Dr. Ahmed Mahmoud Khalil, Sexual Assault Crimes, University 

Press, Alexandria, 1990, p. 23; in: Moawad Abdel-Tawwab, 

Comprehensive Encyclopedia in Crimes against Public Morals and 

Sexual Assault, Third Edition, Dar Al-Kirab Al-Hadith, Egypt, 

1990, p. 279. (in Arabic)  
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some religious opinions that were consistent with dominant 

customs and traditions when the Penal Code was enacted and 

may be until now. It is believed by common people here that 

the woman was created to satisfy her husband sexually, serve 

him in domestic matters, and raise his children. These 

traditions are not related to religion although they are 

disguised in its form. Society is gradually getting rid of them 

although some people are resisting this change.  

Chapter Three of this Study presents a holistic picture 

that helped form this unsound interpretation of the provisions 

of the Penal Code. Judges and legislators were completely 

affected by the stereotypical conception of marital 

relationship that the wife has to give herself to the husband 

whenever he wants in return for the alimony, without 

broadening their scope of vision to see the matter from 

different perspectives. Forcing a wife to have sex with her 

husband was not mentioned in any verse in the Quran or any 

of the sayings of the Prophet. On the other hand, the saying 

narrated about Prophet Mohamed (peace be upon him) does 

not stipulate an earthly punishment for the wife who abstains 

from her husband. There may only be a dropping of her 

alimony for this reason.
(1)

 However, predominance of past 

                                                 

(1) See the Fatwa (islamic legal opinion) on woman abstaining from 

her husband   

 https://www.islamweb.net/ar/fatwa/68777/ 

 مسوغ-بغير-الفراش-عن-الامتناع 
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traditions and sayings of some jurists led to an incorrect 

understanding on the part of judges of the provisions of the 

Penal Code and interpretation thereof in a way that is not 

consistent with the meaning intended by their legislators.  

Finally, the study presented some problems related to 

access to justice in crimes of domestic violence of sexual 

nature including the following:  

1) Forensic evidence disappears three days after the rape. 

There is no obligation on investigation authorities to 

take into consideration this urgent nature. There are no 

clear instructions to deal with crime of rape in a manner 

that takes into consideration the technical aspect of 

these crimes, which necessitates sending the victim, as 

well as clothes and all material elements of the crime to 

forensic examination within a maximum of three days. 

As a result, speedy handling of rape reports primarily 

depends on the extent to which the Prosecutor is 

convinced of the story of the victim. So, ethical factors -

and sometimes the Prosecutor’s judgement of the victim 

herself- intervene in deciding whether to take measures 

to prove the crime or not. It has to be noted as well that 

no one except official bodies can address or request 

forensic services. The victim may not directly approach 

the Forensic Medicine Authority and ask them to 
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examine her or analyze remnants on her clothes. 

Addressing the Forensic Medicine Authority is an 

exclusive prerogative of the Public Prosecution in the 

phase of investigation and of the Court in the phase of 

trial. So, if the victim decides to resort to private 

laboratories at her own expense, its validity will be 

questioned and will not be as powerful and authoritative 

as the reports of the Forensics.  

2) Victims in rape cases are deprived from directly 

resorting to criminal courts, which is contradictory to 

article 99 of the Constitution in Egypt according to 

which direct filing of lawsuits should be understood as 

including the injured party rather than merely the civil 

litigant (which is the position adopted in current law). 

Crimes that constitute an assault on personal freedom, 

sanctity of personal life and other freedoms and rights 

according to article 99 of the Constitution should be 

defined clearly. Direct filing of lawsuits should be 

allowed in all crimes that constitute an assault on the 

personal freedoms or sanctity of private life regardless 

of the court that views them, be it a felony or 

misdemeanor court.  

3) The study stated that social stigma, and how law 

enforcement bodies deal with victims, are among the 
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biggest obstacles to access to justice for victims in cases 

of rape, which require the victim to provide ethically 

acceptable excuses for the occurrence of rape and be 

ready to answer questions related to her behavior or 

social status. Although sociologists and psychologists 

affirmed that rape is mainly driven by violence and 

cruelty rather than sexual desire (i.e. responsibility falls 

upon the perpetrator rather than the acts of the victim), 

the victim in crimes of rape has to tell the story of her 

rape several times. She has to tell the story when she 

reports it to the police, when she gives her testimony 

before the Public Prosecution, and when she is 

examined by the forensics if the Prosecution decides to 

refer her to forensic services, and again in the hospital if 

she goes there. In each phase of the criminal case, the 

victim has to deal with members of law enforcement 

bodies and their questions that may bear moral 

judgement or blame which constitute an obstacle to 

access to justice in these cases.  

2 - Recommendations of the Study  

The Study made recommendations to several entities 

as follows:  

First: The Government, the Ministry of Legal Affairs 
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and Political Communication and the Ministry of Justice  

● To submit a request for the interpretation of article 267 

of the Penal Code to the Supreme Constitutional Court, 

pursuant to the provisions of article 192 of the Constitution, 

in order to ascertain if the wife is among the categories that 

may be victims of the crime of “sex without consent” 

because the word “mwaqaʻa”  means -among other 

meanings- having full coitus with one’s wife,
(1)

 while rape 

“ightisab” in Arabic comes from the root “ghasab” which 

means taking something by force and in unjust manner, and 

from which comes the verb “raped” which has several 

meanings including “committing adultery to a woman 

against her will.
(2)

 

● To ratify the Optional Protocol to the Convention on 

the Elimination of all Forms of Discrimination against 

Women.  

 

                                                 

(1) See the meanings of the verb waqaʻa in Al-Maany Dictionary  

https://www.almaany.com/ar/dict/ar-

ar/ واقععععععععععععععععععععععععععع/?#:~:text= و20%مععععععععععععععععععععععععععع 20%فاعععععععععععععععععععععععععععع  َ َ  ق (.-ع

َ  لاD9%90%20%هD9%90%.,ر  أ  س1, َ  م%20 َ  ح َ  ال َ  ة %20%3A%2D%

20%3A%20س  َ َ  طD9%90%اق . 

(2) See the meaning of ightisab in Al-Maany Dictionary  

 https://www.almaany.com/ar/dict/ar-ar/اغتصاب/? 

https://www.almaany.com/ar/dict/ar-ar/%D9%88%D8%A7%D9%82%D8%B9/?#:~:text=%D9%81%D8%A7%D8%B9%D9%84%20%D9%85%D9%86%20%D9%88%D9%8E%D9%82%D9%8E%D8%B9%D9%8E).-,1.,%D8%B1%D9%8E%D8%A3%D9%92%D8%B3%D9%90%D9%87%D9%90%20%D9%84%D8%A7%D9%8E%20%D9%85%D9%8E%D8%AD%D9%8E%D8%A7%D9%84%D9%8E%D8%A9%D9%8E%20%3A%2D%20%3A%20%D8%B3%D9%8E%D8%A7
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https://www.almaany.com/ar/dict/ar-ar/%D9%88%D8%A7%D9%82%D8%B9/?#:~:text=%D9%81%D8%A7%D8%B9%D9%84%20%D9%85%D9%86%20%D9%88%D9%8E%D9%82%D9%8E%D8%B9%D9%8E).-,1.,%D8%B1%D9%8E%D8%A3%D9%92%D8%B3%D9%90%D9%87%D9%90%20%D9%84%D8%A7%D9%8E%20%D9%85%D9%8E%D8%AD%D9%8E%D8%A7%D9%84%D9%8E%D8%A9%D9%8E%20%3A%2D%20%3A%20%D8%B3%D9%8E%D8%A7
https://www.almaany.com/ar/dict/ar-ar/%D9%88%D8%A7%D9%82%D8%B9/?#:~:text=%D9%81%D8%A7%D8%B9%D9%84%20%D9%85%D9%86%20%D9%88%D9%8E%D9%82%D9%8E%D8%B9%D9%8E).-,1.,%D8%B1%D9%8E%D8%A3%D9%92%D8%B3%D9%90%D9%87%D9%90%20%D9%84%D8%A7%D9%8E%20%D9%85%D9%8E%D8%AD%D9%8E%D8%A7%D9%84%D9%8E%D8%A9%D9%8E%20%3A%2D%20%3A%20%D8%B3%D9%8E%D8%A7
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Second: to the House of Representatives  

1)  To amend the text of article 267 of the Penal Code to be 

as follows: “Anyone who rapes a female may be 

punished by death sentence or life sentence. The 

punishment is aggravated to death sentence if the victim 

was less than 18 years of age, or if the perpetrator was 

her father or grandfather, was one of those who are 

responsible for her upbringing or supervision, was one of 

those who have an authority upon her, or was a servant 

for her or for the afore-mentioned people; or in case 

there are multiple perpetrators for the crime.” 

2) To add an article to the Penal Code with number (267 

bis) that stipulates the following: “Anyone who has sex 

with his wife by coercion is to be punished with at least 

one year in prison. If such an act results in injury, tear or 

other harm to the body or intimate parts of the wife, he is 

to be punished with temporary hard labor for at least ten 

years.”  

These amendments would achieve the following 

purposes:  

● Correcting the linguistic mistakes in the wording of 

article 267 of the Penal Code and replacing the word 

“had sex” with “raped” in order to be closer to 



 

 
Having Sex with the Wife without her 

Consent 

48 
 

jurisprudential and judicial interpretations of the article.  

● Using the word “waqaʻ” or “copulate” in its correct 

position in terms of a man sleeping with his wife, and 

producing clear legal repercussions on the act of forcing 

one’s wife to have sex against her will.  

● Achieving legislative consistency with the provisions of 

article 268 of the Penal Code which allows the 

punishment of anyone who sexually assaults his wife just 

like any other victim.  

3)  To amend the Criminal Procedure Code by adding an 

article that clearly establishes the right to file criminal 

lawsuits directly before criminal courts in matters related 

to assault on freedoms and rights guaranteed by the 

Constitutuon pursuant to article 99 thereof, which 

definitely include the crime of rape and having sex with 

the wife without her consent.  

This amendment would result in allowing broader 

choices for victims in these cases and overcoming obstacles 

of social stigma and dealing with law enforcement bodies 

(mainly the police and the Prosecution).  
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Third: to the Public Prosecutor  

● To issue instructions to judicial officers and police 

departments to notify the Public Prosecution over the 

phone once they receive a report of rape, and refer the 

victim to the Forensics within 24 hours of submitting the 

report. Moreover, an explanatory note has to be 

submitted to the Forensic Department whenever this is 

possible. If this is not possible, the statement of the 

reporter or her legal agent should be enough.  

● To issue instructions to police departments regarding 

how to deal with rape reports by quickly reserving the 

clothes of the victim and all physical objects related to 

the crime to present them to the Public Prosecution 

immediately.  

● To issue instructions for police departments to receive 

rape reports and examine them without overstraining the 

reporter with any questions related to her social 

background ; to allow her to submit a written report in a 

memo and attaching it to the report if she wants to; and 

to immediately notify the Public Prosecution over the 

phone with the content of the report. 

● To organize training and awareness raising sessions to 

members of the Public Prosecution and the judiciary on 
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obstacles of proof in rape cases, with the participation of 

forensic doctors, experts, and the National Councils for 

Women and for Human Rights.  

Fourth: to the Minister of Justice, the Forensic 

Medicine Authority and the Ministry of Health  

● To issue instructions from the Minister of Justice that the 

Forensic Medicine Authority works in official holidays 

for cases of rape. 

● To allow the running of tests approved for proving of the 

crime of rape for victims in private health facilities and 

hospitals at their own expense or in coordination with 

the National Council for Women and the National 

Council for Human Rights. This has to be done along 

with the adoption of necessary rules and standards for 

this in a publication by the Ministry of Health or the 

Ministry of Justice.  

Fifth: to the Ministry of Social Solidarity  

● To allocate sufficient resources for increasing and 

enlarging shelters run by the state for women who are 

victims of sexual violence; and to guarantee that these 

victims receive services of counseling, rehabilitation and 

support for their reintegration in society, especially those 
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who belong to disadvantaged groups like women in 

remote and rural areas, asylum seekers and refugees, 

disabled women, migrant women and domestic workers.  

Sixth: to the Ministry of Education  

● To start dissemination of sex education in the form of a 

written scientific course mainstreamed to students in high 

schools.  

● To integrate concepts of domestic violence and gender 

equality in educational curricula in schools and 

universities, and to make use of anti-violence against 

women units that are currently existent in most Egyptian 

universities.  

Seventh: to the Al-Azhar Al-Sharif and the Ministry 

of Endowments  

● To issue a white book on the vision of Islamic shariʻa on 

husbands’ forcing their wives to have sex against their 

will.  

● To designate one of the sermons of Friday prayer in 

Egyptian mosques to raise awareness of the gravity of the 

husband’s forcing his wife to have sex with him and how 

the one who does this is punished; and to show people 

how repugnant this is.   
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Eighth: to the National Media Authority  

● To issue instructions to the media to limit media content 

that fosters the culture of violence, belittles women’s 

freedoms or encourages forced sex by husbands or rape 

in general.  

Ninth: to the National Council for Women, the 

National Council for Human Rights and civil society in 

Egypt. 

● To launch awareness campaigns that aim at changing 

stereotypes about the role of women and their rights in 

the family, and to raise awareness of the adverse impacts 

of domestic violence and marital rape on the cohesion of 

families and psychological growth of children.  

● To provide legal and psychological support and 

counseling to victims of the crime of rape in general and 

rapes committed by husbands in particular.  

● To produce TV programs and documentaries that shed 

light on domestic violence, experiences of survivors, 

legal rights of women and national remedies.  

● To organize discussion sessions and workshops for 

married couples and couples who are about to get 

married in order to foster family dialogue and peaceful 
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resolution of conflicts.  

● To engage community and religious leaders to clarify 

that violence against women and marital rape are 

contradictory with human and religious values.  

● To strengthen the capacities of complaints’ offices of the 

National Council for Women regarding reports related to 

domatic violence and marital rape.  

● To coordinate between the National Council for Women 

and Violence against Women Units in police departments 

to guarantee speedy interventions in case of receiving 

reports of domestic violence and marital rape.  

● To strengthen field studies to gather precise data on the 

degree of prevalence of the phenomenon of men forcing 

their wives to sex and its reasons.  

● To establish a system for monitoring and documenting 

cases in order to guarantee quick intervention and 

analysis of tendencies.  

● To gather disaggregated statistics on domestic violence in 

general, and sexual violence in particular, and make them 

available. These should include numbers of complaints, 

investigations, trials and punishments imposed on 

perpetrators, in addition to information about services of 
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support and compensations for victims.  

● To continue to put and adopt comprehensive strategy and 

work plan -with the participation of women’s civil 

society organizations and religious leaders- to eliminate 

all forms of sexual violence against women including 

domestic violence; and to allocate sufficient and 

sustainable resources to guarantee the full 

implementation of the strategy and monitoring and 

evaluating its impact.  

● To provide economic empowerment programs for 

women who were subjected to violence, like vocational 

training and temporary financial support, so that they can 

be independent and don’t have to accept violence 

because of missing their source of income.  

● To train medical personnel to discover cases of sexual 

violence and rape and to document them in a sound 

manner to become legal evidence.  

● To provide specialized health services to women 

survivors, including physical and psychological care, 

through specialized health centers to deal with cases of 

wives subjected to violence.  

 




