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Unconstitutional

A look at the provisions of Law No. 22/2018

On regulating the procedures for preventive measures, Management and Confiscation
of terrorist groups and terrorists' Funds

Summery

Disclaimer

This is an unofficial translation, from Arabic, to the summery of a Paper by U.G. LAW entitled with
"Unconstitutional". U.G. LAW is not responsible for this translation and we are only responsible of the
contents of our Arabic version of this Paper. Any person can translate this paper into any language
he/she prefer, provided mention the Copyrights of U.G. LAW - Negad Elborai, Attorney-at-Law.
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Introduction
This paper discusses three important topics: -

First is whether the Committee which established by Law No. 22/2018, shall be considered as a judicial
committee or an administrative committee with a jurisdiction.

Second is the process of challenging the procedures/decisions of this committee, where the law is
regulating the challenge against these decisions before Cairo Court for Urgent Matters at its first and
appellate instances.

Third is the nature of the procedure of fund's confiscation, that to be administered by the Committee.
How far such a Committee can change the nature of its trust over that money, to become an owner -
through which it can transfer the money to the state treasury — rather than a passive trustee whose only
task is to preserve this money, until a judicial ruling to be issued to confiscate it.

The paper aims to provide brief answers on these three topics, and we hope that it can help the lawyers
to build their defense in cases where the provisions of this law apply. We also hope that the parliament
will notice Constitutional imperfects that have affected the provisions of this law and make
amendments thereto.

Basic Extracts: -

1. The Law considers the Committee on implementation of preventive measures, Management and
Confiscation of funds of terrorist groups and terrorists as an "independent commission with a judicial
composition" while it is not independent and non-judicial, although it is consisting of seven judges.

2. The committee is independent, this is because the entity which selects its members is the executive
authority represented by the Minister of Justice and the President of the Republic.

Although the law obligates the Minister of Justice and the President to obtain the approval of the
Supreme Judicial Council, such approval remains as a routine.

The Council cannot replace one of the members with another, if his appointment was rejected, which it
makes the council's approval as a routine and with no value.

This leads to the emergence of a clash between the executive and judicial authorities without a clear
reason.

3. The Committee is not judicial because its members do not continue in their positions for more than
one-year renewable, meaning that they are subject to isolation, and the judges are ineligible to be
isolated in accordance with article 67 of the Judicial Authority Law No. 46 of 1972.
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4. The Committee is one of the administrative committees with a jurisdiction. This is reflected in the
method of selection of its members, as reflected also in the nature of the Committee's administrative
competence.
The Committee does not have the mandate to adjudicate any dispute related to what is presented to it.
The type of any committee is determined by the nature of the responsibilities entrusted to it, thus the
presence of a judicial element in the formation of this committee is not sufficient to establish a judicial
status to it.

5. The committee's decisions are administrative ones.
The Council of State is competent - without exception- to consider appeals against such decisions, in
accordance with Article 190 of the Constitution and Article 10 of Law 47/1972 on the Council of State.

6. The provisions of articles 1 and 6 of Law No. 22/2018 are unconstitutional in relation to the
jurisdiction of the Court of Urgent Matters over the appeals against the Committee's decisions, for
violating Article 190 of the Constitution.

It is not permissible to infringe on the jurisdiction of the courts or to underestimate the provisions of the
Constitution, which allocated some courts - such as the Counsel of State - to consider certain disputes.

7. The drafting of article 11 of the law is twisted and incomprehensible.

The process of freezing or reserving funds is not issued by a final Court's Judgment, but rather as a
procedure that guarantees the state the implementation of the penalties to be imposed by the court of
the subject when the defendant is sentenced by a final judgment either by a fine or by confiscation of
funds.

8. Most likely Article 11 of Law 22/2018 was drafted to benefits from the previsions of Article 6 of Law
No. 8/2015 on terrorist entities.

This article considers the ruling of inclusion of any person on the lists of terrorism, as a final judgment
when it is supported by the Court of Cassation after its appeal has been considered.

therefore he/she can be disposed of his/her funds, which we find to be incorrect, but the twisted
drafting of Article 11 supports this.

9. The drafting of article 11 in this twisted manner seems to give the Committee the opportunity to act
to dispose of the funds of the accused - who have not convicted by a final judgment - by disposing of
their own property by transferring them to the State Treasury, which achieves the meaning of
confiscation.

As a supplementary sentence, confiscation shall be sentenced only to a person found guilty and
sentenced to an original penalty
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10. Article 11 is unconstitutional due to its contravenes with Articles 35 and 40 of the Constitution
because it gives the Commission the right to confiscate and dispose of funds without a judicial ruling,
which constitutes an infringement on the private property protected.

11. Law 22/2018 represents a return to an era in which private property could be expropriated. In 1953
and 1955, the laws of the liquidation and confiscation of Muhammad Ali's family and their heirs and
their relatives were passed, laws to implement the provisions of the Revolutionary Court and decisions
of the Revolution Command Council, Law 22 of 2018.

The paper concludes with a recommendation to review all articles of Law No. 22 of 2018. The courts
must refer the law, specially, Articles 6 and 11 thereof to the Constitutional Court for consideration. The
Parliament must also use legislators capable of drafting disciplined legal texts before approving any
Laws.
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