Foreign Funding
Case
Legal overview
On the implications of the Court of Cassation verdict

On 5th of April 2018, the Court of Cassation accepted appeal No. 23103 of
judicial year 83, submitted by the defendants of the Foreign Funding Case. The
Cassation Court revoked the verdict of Cairo Criminal Court and ordered a
retrial in front of a new judicial circuit .
The case dates back to July 27, 2011, when Dr. Essam Sharaf, Former Prime
Minister, assigned the Minister of Justice to form Commission of Inquiry on
the funding of NGOs alleged to be operating in Egypt without a license from
the Egyptian government.
In October 2011, the committee issued a report on foreign funding of the
NGOs stating that 39 illegal local and foreign NGOs were engaged in activities
of a political, economic, social, civil or charitable nature without obtaining
permission from the Ministry of Social Solidarity or Ministry of Foreign
Affairs, in addition to another 28 NGOs receiving a foreign funding without
obtaining the necessary license.
On September 21, 2011, the Head of the Cairo Court of Appeals assigned Judge
Ashraf Ashmawi to the investigate the findings the report of the Commission
of Inquiry. On 24 September 2011 the Head of the Cairo Court of Appeals also
assigned Judge Sameh Abu Zeid, to investigate the findings of the same
Commission of Inquiry.
Based on the investigations, on the 5th of February 2012, the
Investigating Judge(s) decided to refer 43 defendants of different
nationalities to the Criminal Court, representing five foreign organizations,
which were: - International Republican Institute (IRI), National Democratic
Institute (NDI), International Center for Journalists (ICFJ), Freedom House and
Konrad Adenauer Foundation.
The case was tried by the Ninth Criminal Circuit Court in Cairo chaired by
Judge Makram Mohammed Awad (assisted( by Judge Subhi al-Labban and
Judge Hani Abdel Halim

On 4th of June 2013, the Criminal Court issued its ruling in Criminal Case No.
10 of 2012, Kasr Al Nil Mid Cairo, known as “the Foreign Funding Case”, all of
43 defendants were convicted. Defendants Samuel Adams Lahoud (AKA Sam
Lahoud), Shirin Sehani Nanfet, Christian Angel, Jean-Eric Surt Chuck, HansChris Hollison, John George Thomas, Reda Khader Abdel Hadi, Osama Garizi,
Sanya Mark, Jessica Elisabeth Kissin, Julie Andhose, Madine Kortovic, Bud
Yemer Milic, Lilly Wedad Jaafar, Maroun Abdo Sfeir, Michael James Belt Saro,
Charles Dunn, Samir Amin Salim Jarrah, Nancy Gamal El Din Hussein Aqil,
Patrick Butler, Natasha Taines, Meda Michel Petr, Andreas Jacobs, were
sentenced to five years' prison term and a fine of 1000 pounds each.
Defendants Robert Farid Rik Baker, Sharif Ahmed Subhi Mansour, Mohamed
Ahmed Abdel Aziz Said, Yahya Zakaria Ghanem Ali, Christine Marie Great
Paddy, were sentenced to two years prison term and a fine of 1000 pounds
each.
Defendants Ahmed Shawki Ahmed Mohamed Heikal, Ahmad Abdel Aziz Abdel
Aal Ali, Ahmed Zakaria Arbab Adam, Issam Mohammed Ali Borai ,Mohamed
Ashraf Omar Kamel Al-Wakil, Rawda Saeed Ahmed Ali, Hafsa Maher Halwa,
Salem Mohammed Ahmed, Amjad Mohammed Ahmed Morsi, Bassem Fathi
Mohammed Ali Mahmoud, Majdi Muharram Hussein Mustafa, Fouad Shafiq
were sentenced to one-year prison term and a fine of 1000 pounds each,
sentence to be suspended for the period of three years.
Suspension of sentence for three years means if the criminal offense was
to recur within that period, the sentence would be executed in addition
to the new sentence.
The Court has also ruled to dissolve the branches of the five NGOs, as well as
the expropriation of funds, luggage, tools, documents and all that was sized at
their premises and obliged all those convicted with payment of trial expenses.
Pursuant to the verdict, the following16 defendants ,Ahmad Shawqi Ahmed
Haykal, Ahmed Abdel Aziz Abdel Aal Ali, Ahmed Zakaria Arbab Adam, Issam

Mohamed Ali Borai, Robert Frederick Baker, Mohamed Ashraf Kamel AlWakil, Rawda Saeed Ahmed Ali, Hafsa Maher Halwa, Amjad Mohammed
Ahmed Mursi, Sharif Ahmed Sobhy Mansour, Mohamed Ahmed Abdel Aziz
Said, Basem Fathi Mohamed Ali Mahmoud, Magdy Muharram Hassan Mostafa,
Yahya Zakaria Ghanem Ali, Islam Mohammed Ahmed Fouad Shafiq, Christine
Margaret Paddy decided to go to the Court of Cassation.
Their appeal was registered under no. 23103 for the judicial year 83,
and the Court of Cassation ruled in its session dated April 5, 2018.
U.G. Law had provided legal representation for the defendants starting from
the preliminary investigations in this case through the trial sessions before
the Criminal Court, and then appealing the verdict on behalf of the Freedom
House (staff) before the Cassation Court, Sharif Ahmed Subhi Mansour,
Mohamed Ahmed Abdel Aziz Said, Bassem Fathi Mohamed Ali Mahmoud,
Magdi Muharram Hassan Mustafa. Following of the verdict, U.G. Law has
drafted a paper outlining the legal consequences, mainly on whether the
retrial will include all the defendants or only those whose appeal has been
accepted, can the retrial result in harsher sentences than the overturned ones,
what is the legal position of those sentenced in absentia, whether the trial is a
trial, and whether the court of return may issue stricter sentences and
whether representing any defendant will require under a personal power of
attorney.
1- The decision of the Court of Cassation for a retrial includes all the
defendants, those present in court on the day of sentencing, whether
they appealed the verdict or did not, as well as the appellants whose
appeal has been overturned by Court.
Article 42 of law No. 57/1959 on the procedures of appeal before the Court of
Cassation stipulates that "if the appeal is not filed by the Public Prosecution,
the appeal shall be accepted only to the party who filed it, unless the reasons
on which the repeal is based apply to other defendants. In such case, the

judgment shall be overturned on behalf of all the defendants even if they have
not filed an appeal".
In its interpretation of the implementation of article 42, the Court of Cassation
decides which appellant is subject to it, as it solely can assess to whom this
stipulation applies .
Accordingly, the Court of Cassation has decided to repeal the verdict and
order a retrial in front of Court of Appeals with a new judicial venue, due to a
fault in procedure by the Criminal Court ruling which affects the sentence
imposed on those convicted who did not appeal before Cassation, or those
whose appeal had been denied for fault in procedure, whoever it will not
include those who were sentenced in absentia.
2- Pursuant to the retrial ordered by the Cassation Court, The Appeals
Court assigned with the retrial may not impose more severe sentences
than the overturned ones, on appellants, in accordance with the rule
"the appellant shall not be harmed by his appeal"
Article 43 of the Law on conditions and procedures of appeal before the Court
of Cassation states that "if the judgment was challenged by a request of one of
the litigants other than the Public Prosecution, he shall not be prejudiced by
his appeal".
This legal principle was adopted by the Court of Cassation before it was
encoded into law. It is one of the general principles that govern the theory of
appeal and is based on the legal principle of the presumption of innocence.
Upon the overturning of judgment, the Appeals Court shall abide by this
principle, it may not increase the penalty of the first instance, but it shall have
all the powers available to take any investigative procedure or to adjust the
facts and may reach the same verdict.

3- The Legal position of the defendants sentenced in absentia
Article 395 of the Criminal Procedure Code stipulates that "If the person
convicted in absentia appears or is arrested before the expiration of his
sentence due to the statute of limitations, or if his legal representative
requests a retrial, the head of the Appeals Court shall set a date for a retrial in
which the defendant shall be taken in custody and the judge may order his
release pending trial. The court may not issue a harsher sentence in its
verdict. Thus, according to this Article, if a person convicted in absentia
submits a request for re-trial, the trial will be retried as a first instant trial and
the verdict will be considered void.
The court may, rely on the proceedings that were previously held in the
previous trial, as long as there were no procedural faults and may use rely on
evidence that came as a result, as well as testimonies made in the first
trial .Further it may substantiate its rulings using the same evidence and
testimonies as in the void ruling, if they were valid to reach a verdict.
4- The appearance of defendants before the Criminal Court is not
compulsory, and they may hire legal representatives to appear before
the Court by a special power of attorney.
On 27th of April 2017, the Parliament issued Law No. 11 of 2017 amending
certain provisions of the Code of Criminal Procedure. Under these
amendments, it is no longer compulsory for the defendant to appear
personally before the Criminal Court, and his authorized representative may
attend on his behalf by a special power of attorney .
Article 384 of the Code of Criminal Procedures was amended, to allow the
appearance of a defendant before the Criminal Court, for the first time, to be in
person or by delegating a special representative. Further, Article 395 of the
Code of Criminal Procedures was also amended to allow a person who has
been sentenced in absentia to either attend in person or delegate a

representative to attend on his behalf before the Criminal Court in his retrial.
Moreover, the special representative may file a retrial request .
The Law has made no distinction between the appearance before the Criminal
Court in the first time and in the second time when a retrial is ordered by the
Court of Cassation; or a retrial of a ruling made in absentia by the Criminal
Court.
Therefore, all the defendants in this case whether present for the sentencing
or sentenced in absentia may have legal representation in front of the
Criminal Court in accordance with Law No. 11 Year 2017, passed on April 27,
2017

